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family residing in a foreign land" — need never be realized, if there 
be born in mind the often stated distinction between residence 
and domicile. 

5. A. 



Common Carriers — Elevators — Basis of Liability for 
Accident— RES IPSA LOQUITUR— Harris v. Guggenheim,* in the 
Appellate Division of the Supreme Court of New York, is a late 
case treating of the liability of one operating an elevator to those 
who may be injured by it. The plaintiff was a servant of one of 
the tenants in the defendant's building. He had pushed a loaded 
truck onto the car of the freight elevator and, at the invitation of 
the operator was himself about to step aboard. The car suddenly 
dropped a foot or more, injuring the plaintiff. The court, in grant- 
ing a new trial said that if the jury should find this to be the or- 
dinary use of the freight elevator, consented to by the owner, the 
unexplained drop was such an unusual occurrence as to call upon 
the defendant to explain it and rebut fault. 

The legal position of the owner or lessee of improved real 
estate who maintains an elevator on which passengers are carried, 
has an interest that grows with the increase in the number of high 
buildings. A brief comment upon the cases is not amiss. Roughly, 
they adhere to three theories of liability: i. He is a common 
carrier of passengers, and is liable as such. 2 2. He is not a com- 
mon carrier, but is liable for the same high degree of care as if he 
were. 3 3. He is only liable for a failure to exercise reasonable 
care, under the circumstances. 4 

Perhaps it was not altogether unnatural, when these questions 
began to arise, for the courts to look for guidance to other instances 
of transportation rather than to other instances of landlord's or 
tenant's liability. Whatever may be said as to this analogy, it 
is clear that the first and second views prevail and an elevator 
operator is held, in most jurisdictions to the same standard of care 
as a common carrier. The law exacts from him "the utmost care 
and diligence of a very cautious person, as far as human care and 
foresight can go," and mulcts him in damages "for injury occa- 

1 138 N. Y. Suppl. 1037 (1913). 

2 Deposit Co. v. Sollitt, 172 111. 222 (1898); Cooper v. Century Realty Co., 
123 S. W. Rep. 848 (Mo., 1909); Springer v. Ford, 189 111. 430 (1901); Orcutt v. 
Bldg. Co., 201 Mo. 424 (1906); Mitchell v. Marker, 62 Fed. 139 (1894), but note 
a contrary dictum in Bigby v. U. S., 103 Fed. 597 (1900); Fox v. Philada., 208 
Pa. 134 (1904). 

3 Treadwell v. Whittier, 80 Cal. 574 (1889); Fox v. Phila. 208 Pa. 127 (1904); 
Hotel Co. v. Camp, 97 Ky. 424 (1895); Association v. Lawson, 97 Tenn. 367 
(1896) ; Sweeden v. Imp. Co., 125 S. W. Rep. 439 (Ark., 1910) ; Edwards v. Burke, 
36 Wash, 107 (1904). 

* Burgess v. Stowe, 134 Mich. 204 (1903); Edwards v. Mfrs. Bldg. Co., 27 
R. I. 248 (1905); Griffin v. Manice, 166 N. Y. 188 (1901). In" Gibson v. Trust 
Co., it is said that the question has never been raised in Massachusetts, but it is 
to be noted that Shattuch v. Rand, 142 Mass. 83 (1886), involving an elevator 
accident, was decided upon the ordinary principles of negligence. 
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sioned by the slightest neglect, against which human prudence 
and foresight might have guarded." The mere happening of an 
accident raises a presumption of negligence.' 

Like many minority views, the position taken under the 
third theory appears the more logical, and is ably defended by its 
adherents. 

The common carrier has, from ancient times, been subjected 
to extraordinary responsibilities — a survival of the liability once 
attaching to all common callings, and due to the public nature of 
the service. From whence, then, comes the necessity for apply- 
ing this harsh rule to operators of elevators? 

It is difficult to see how such a one can be termed in fact a 
common carrier. He is not compellable to carry, and he does not 
serve the public. His duty is solely to his tenants; to carry them 
and their invitees. As it was put in one case he may "shut the 
door in the plaintiff's face and arbitrarily refuse to carry him, 
without incurring any liability."' If he be not a common carrier 
in fact, what is then the basis of a liability equal to that of a com- 
mon carrier? The courts have emphasized the fact of carriage and 
the great danger of vertical transportation. 7 But the relation of 
private carrier also possesses the same points of contact, and there 
is no argument for a similar liability for the private carrier. Be- 
sides this, it is to be noted that there are many things in the con- 
duct of a building which are probably more dangerous to those 
who enter it, than an elevator, and for which the landlord is bound 
to use only reasonable care. An open hatchway, a steam boiler, 
an electric wire, are instances. 

When it is remembered that the degree of care under the third 
view is proportioned to the danger, 8 it becomes apparent it is just 
to all parties. No doubt there are many cases where it would be 
difficult to prove the negligence that probably existed. But there 
is no need to take the presumption of negligence from the law of 
carriers, to aid the plaintiff. The jurisdictions adopting the third 
view apply at the same time the doctrine res ipsa loquitur, and as 
is seen in the principal case, the proof of an accident and surround- 
ing circumstances, in such cases, raises a prima facie case for the 
plaintiff, upon which he is entitled to go to the jury.' 

With all respect for the law as it is, it is submitted that the 
minority view basing the liability upon that of a landlord for the 
condition of his premises, and applying the doctrine res ipsa loqui- 
tur in appropriate cases, is the correct one from any standpoint. 

J. C. D. 

'See Fox v. Phila., supra. 
4 Seaver v. Bradley, 179 Mass, 329 (1901). 
7 Treadwell v. Whittier, supra. 
•Savage v. Bauland, 42 App. Div. (1899). 

' See also Stackpole v. Wray, 99 App. Div. 262 (1904) and Griffin v. Manice 
supra. 



